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Introduction
Common and Distinctive Features of the Genesis of the Criminal Legislation of Russia and China
Introduction russian-Chinese relations have reached a new, unprecedentedly high level of partnership in today's era. active interaction in various spheres of society and the study of mutual experience have become significant reasons for the development of these relations in recent years. as this close collaboration has shown, our countries have a lot in common, but at the same time there are also significant differences in their approaches and development trends, including in the context of the development of criminal legislation and criminal law.
The foundations of Chinese criminal law in the middle ages and the modern Times were laid down by the Tang Code (Chinese Tan liu shu) and ming (Da minliuy), adopted respectively in 653 and at the end of the 14 th century. 1 it can undoubtedly be argued that the foundations of russian criminal law were also laid in the medieval period, if we proceed from the premise that the Drevneyshaya Pravda or the original charter of the russkaya Pravda (russian Truth being the oldest source of russian law) (short edition) (the beginning of the 11 th century) is almost entirely devoted to russian criminal law. however, despite their similar origins, the future strategic approaches to the development of domestic criminal law and the laws of the two countries diverged. This is clearly reflected in the words of the 19 th century researcher of Chinese legislation v. Kozlov, when he said that:
Chinese criminal laws have kept and to this time the imprint of the greatest antiquity... Drawing on materials for its legislation from the experience of The adoption of the current Criminal Code of the russian Federation of 1996 was the product of a series of political and socio-economic changes that occurred in the state and society. at the same time, the state and political system of the PrC has not changed. according to some experts, the rapidly changing social situation and the development of criminal law 3 was what led to the need for a new Criminal Code of 1997. 4 according to other scholars, due to the various sources of criminal law, the criminal legislation of the People's republic of China was constantly "swelled up, " becoming difficult to comprehend, contradictory and conflicting. Furthermore, the economic realities in the country also changed, demanding the introduction of corrections in the criminal legislation. The particularity of the correction carried out however, was that the legislator of the PrC decided against a profound reform 2 Козлов В.С. Китай. Гражданское и уголовное законодательство: справка об административном и судебном устройстве областей, входящих в состав Китайской империи, и о существующем в стране гражданском и уголовном законодательстве [vladimir s. Kozlov, China. Civil During the period 1980-1997 many criminal laws were adopted to improve the Criminal Code. all these laws can be divided into two groups: purely criminal laws and laws in other branches of law, but containing criminal norms. as for the laws of the first category, the standing Committee of the People's national assembly adopted 25 such special laws... until 1997, 107 laws were issued that dealt with other problems of regulation of public relations, but containing norms of criminal law (130 norms as far the stages of the crime are concerned, the Criminal Code of the republic of China mentions, but unlike the Criminal Code of russia, does not define the preparation for a crime (article 22) and attempt to commit a crime (article 23), but at the same time it does define the concept of voluntary renunciation (article 24). however, in the Criminal Code of the PrC, as opposed to the Criminal Code of the russian Federation, the notion of a completed crime is nowhere to be found.
The "high point" of the Criminal Code of the PrC of 1997, compared with the Criminal Code of the PrC of 1979, is the institution of corporate crimes (paragraph 4 "Crimes Committed by the organization" of Chapter 2 "on Crime" of the Criminal Code of China) or criminal liability of legal persons, which is yet another thing that makes it distinct from the Criminal Code of the russian Federation. on the one hand, it is striking that only two articles of the general Part of the Criminal Code of the PrC are devoted to this institution. on the other hand, one of the articles creates in essence a corresponding legal institution. in particular, according to article 30 of the Criminal Code of China, criminal responsibility must come for the act committed by the company, enterprise, institution, body, public organization and considered by law as an organized crime.
another article establishes the punishability of legal persons that have committed a corporate crime. as a single punishment, such a legal entity may be fined. a fairly broad list of crimes, for which there is criminal liability of legal persons, is provided for in the special Part of the Criminal Code of the PrC, that can also be established by special laws. in this context, direct managers and other directly responsible employees can be criminally liable on general grounds.
unlike the Criminal Code of the russian Federation, the Criminal Code of the PrC does not contain a definition of punishment and does not define the purposes of its application. Chapter Three "on Punishment" of the Criminal Code of the PrC lists the main types of punishment (article 33) and additional types of punishment (article 34). The main penalties include: supervision, arrest, fixed-term deprivation of liberty, life imprisonment and the death penalty. additional penalties include a fine, the deprivation of political rights and confiscation of property. it is interesting that additional types of punishments can also be used independently. Foreigners who have committed a crime, for example, may be expelled from the PrC as an independent or additional punishment.
The content of Chapter Five "other Provisions" of the Criminal Code of the PrC (articles 90-101) is intriguing, within the framework of which a legal interpretation of a number of concepts used in the code is given, such as public and private property, civil servant, grave bodily injury, etc. The order of the chapters in the special Part of the Criminal Code of PrC corresponds to the fixed priorities of criminal law protection -the chapters begin with crimes against the state, then the society, and they end with crimes against the person. The special Part of the Criminal Code of the PrC starts with the relatively small Chapter one "Crimes against state security" (articles 102-113). This is then followed by Chapter Two, "Crimes against Public safety" (articles 114-139-1), and the largest chapter of the code in terms of the number of articles, Chapter Three "Crimes related to the violation of the economic order of the socialist market" (articles 140-231). Further chapters are arranged in the following way: Chapter Four "Crimes against the rights of the individual and the Democratic rights of Citizens" (articles 232-262-2), Chapter Five "Crimes against Property" (articles 263-276-1), Chapter six "Crimes against the order of government and Public order" (articles 277-367), which is the second largest in terms of the number of articles in the special Part of the Criminal Code of the People's republic of China, Chapter seven "Crimes against the interests of state Defense" (articles 368-381), Chapter eight "Corruption and Bribery" (articles 382-396), Chapter nine "official Crimes" (articles 397-419) and Chapter Ten "Crimes of servicemen the revolt of the military Duty" (articles 420-451). it is however surprising, that there is no independent chapter devoted to crimes of international character in the special Part of the Criminal Code of the PrC (for example, like the Criminal Code of the russian Federation, which contains section Xii "Crimes against the Peace and security of humanity").
another feature of the Criminal Code of the PrC is that it contains the additional Part (article 452), which sets out the provisions on the implementation of the Code and its two annexes. annex one contains a list of rules, additional regulations and decisions adopted by the standing Committee of the national People's Congress of the PrC that are included in the Code, but have lost their force since its introduction . The second annex contains a list of additional regulations and decisions that are still in force, but only with regard to administrative penalties and administrative measures; the provisions on criminal liability included in the Criminal Code of the PrC are no longer in force.
overall, there are a number of both differences and similarities in the structures of the 1996 Criminal Code of the russian Federation and the 1997 Criminal Code of the PrC, as well as in the content of their basic provisions. some of the similarities can partly be attributed to the fact that the formation and development of Chinese criminal law and legislation was certainly influenced by soviet criminal law at the time.
The current Criminal Code of the russian Federation and the Criminal Code of the PrC both came into force in 1997: on 1 January and 1 october respectively. although the Criminal Code of the russian Federation came into force 9 months earlier than the Criminal Code of the PrC, this is considered to be a trivial difference for the purposes of conducting a brief comparative analysis of the quantitative and qualitative changes in the criminal legislation of the two countries.
Comparative Characteristics of the Scale and Direction of Changes in the Provisions of the Criminal Codes of Russia and China
in the past 21 years, the order of the Criminal Code of the russian Federation has changed significantly: there have been amendments and additions introduced to 214 federal laws (by year: 1998 -2 federal laws, 1999 -7, 2001 -8, 2002 -8, 2003 -7, 2004 -5, 2005 -2, 2006 -4, 2007 -10, 2008 -8, 2009 -13, 2010 -22; 2011 -12, 2012 -14, 2013 -22, 2014 -25, 2015 -15, 2016 -14, 2017 -16 federal laws 9 ). it is remarkable that in the first 15 years, 108 federal laws (or 50.5% of all laws that changed the norms of the Criminal Code of the russian Federation) were introduced in the Criminal Code of the russian Federation, and that 106 further laws were added in just the last six years, amounting to 49.5% of the specified number of laws. Different experts give different figures that characterize the "variability" of the russian criminal law. in particular, according to the estimates of v. Tsepelev, the number of changes made in the Criminal Code of russia reached two thousand. to the Criminal Code and 13 criminal legislative comments... 11 The total number of changes made to the Criminal Code of the PrC in the last 20 years was 180.
12 When comparing the two codes in this respect, in the comparable period that both codes underwent changes, the russian legislator in comparison to the Chinese legislator, adopted about 20 (!) times more laws by which the Criminal Code of the russian Federation was amended and the number of changes made was more than 12 times greater than the changes made by the Chinese.
During 13 (approximately 44%) new articles (based on the fact that the special Part of the Criminal Code initially contained 256 articles), whilst only 10 articles were deleted in total (about 3.9%). over the specified period, the total number of articles of the Criminal Code of the russian Federation increased by 112 and reached 472 articles. Compared to the original 360 articles, there has been a consequent increase of 31.1%.
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The standing Committee of the national People's Congress of the People's republic of China has the right to give explanations to the laws, i.e. legislative comments. The point is about articles 110. 1, 110.2, 116.1, 127.1, 127.2, 128.1, 138.1, 141.1, 142.1, 142.2, 145.1, 151.1, 151.2, 158.1, 159.1-159.6, 170.1, 170.2, 171.1-171.4, 172.1, 172.2, 173.1, 173.2, 174.1, 185.1-185.6, 191.1, 193.1, 199.1-199.4, 200.1-200.3, 201.1, 204.1, 204.2, 205.1-205.6, 212.1, 215.1-215.4, 217.1, 217.2, 222.1, 223.1, 226.1, 228.1-228.4, 229.1, 230.1, 230.2, 234.1, 235.1, 238.1, 240.1, 242.1, 242.2, 243.1-243.3, 258.1, 263.1, 264.1, 267.1, 271.1, 274.1, 280.1, 282.1-282.3, 283.1, 284.1, 285.1-285.4, 286.1, 291.1, 291.2, 292.1, 298.1, 314.1, 322.1-322.3, 325.1, 327.1, 327.2, 330.1, 330.2, 354. at this point, an analysis will follow on the position of new articles in the chapters of the special Part of the Criminal Code of China and a comparison with the distribution of articles in the special Part of the Criminal Code of the russian Federation will be made. The same number of articles (nine each) was introduced in Chapter Two "Crimes against Public security" and Chapter Three "Crimes related to the violation of the economic order of the socialist market. " however, in relative terms, these chapters had an increase of approximately 35% and 10% in their articles respectively (in the original version, Chapter Two contained 26 articles and Chapter Three included 92 articles). one should nonetheless take into account that Chapter six of "Crimes against governance and Public order" had eight articles added to it (or approximately 9%) (originally this chapter contained 91 articles) and the majority of prohibitions contained in the articles were based on the structure of the Criminal Code of the russian Federation refers to crimes relating to public security and public order (section iX of the Criminal Code of the russian Federation). although the framework of Chapter Five "Crime against Property" of the Criminal Code of the PrC on prohibited crimes is based on the structure of the Criminal Code of the russian Federation and evidently refers to crimes in the sphere of economy (section viii of the Criminal Code), there was only one article added to it (article 276-1 of the Criminal Code of China). in both absolute and relative terms, a relatively small number of new articles was introduced in Chapters Three and Five of the Criminal Code of China, possibly due to the economic sphere in China being subject to very detailed penal regulation. This is evidenced, in particular, by the fact that the original wording of Chapter Three of the Criminal Code contained almost three times more articles than the original version of Chapter 22 of Crimes in the sphere of economic activity of the Criminal Code (92 and 32 articles respectively). Two articles (articles 388-1 and 390-1 of the Criminal Code of the PrC) (or approximately 13%) were added to Chapter eight "Corruption and Bribery" (initially the Chapter included 15 articles) and two more articles (articles 399-1 and 408-1 of the Criminal Code of China) (or about 9%) were added to Chapter nine "official Crimes" (initially the Chapter included 23 articles). it should be noted that the crimes listed in Chapters eight and nine of the Criminal Code of the PrC can be conditionally compared with crimes against state power contained in the structure of the Criminal Code of the russian Federation (section X).
Chapter six and Chapter Four "Crimes against the rights of the individual and the Democratic rights of Citizens" had an increase of six articles (or approximately 19%) (the original version of Chapter Four contained 31 articles). in the Criminal Code of the russian Federation, these crimes relate to crimes against the individual (section vii). Therefore, during the period under review, Chapter Two of the Criminal Code of the PrC experienced the greatest increase of new articles, both in absolute and relative terms. it is noteworthy that Chapter Four comes second, as far as the number of newly introduced articles in relative terms is concerned. it would seem that in this sphere of life of the Chinese society over the past 20 years, there have been significant changes that required the reform of criminal law regulation. in this regard, academics rightly point out that despite the fact that the chapter on crimes against these social values (the speech on Chapter Four of the Criminal Code of China) is not in the first place, as far as the system of the special Part of the Criminal Code of China is concerned, this does not diminish its potential. 14 it should be noted that the only article that lost its force in the Criminal Code of the PrC (article 199) was contained in Chapter Three "Crimes related to the violation of the economic order of the socialist market. " more detailed data characterizing the designated aspect of the reform of sections in the special section of the Criminal Code of the russian Federation and the chapters of the special Part of the Criminal Code of the People's republic of China are presented in the The comparison of Chapter 21 "Crimes against Property" and Chapter 22 "Crimes in the sphere of economic activity" included in section viii "economic Crimes" of the Criminal Code of the russian Federation with Chapter Three "Crimes related to the violation of the economic order of the socialist market" and Chapter Five "Crimes against Property" of the Criminal Code of the People's republic of China is quite clear. The comparison between section X "Crimes against state Power" of the Criminal Code of the russian Federation and Chapter one "Crimes against state security, " Chapter eight "Corruption and Bribery" and Chapter nine "official Crimes" of the Criminal Code of China, may at first glance seem rather restricted and qualified. This is, first and foremost, due to the fact that Chapter eight of the Criminal Code of China, based on its name, 15 contains not only provisions against bribery, but also other corruption crimes. Based on the russian legal definition of the concept of corruption, proposed in paragraph 1 of article 1 of the Federal law of 25 December 2008 no. 273-FZ, it follows that corruption crimes can also be committed beyond the sphere of public administration. one of the basic corruption crimes is commercial bribery. article 204 formulates the prohibition of the committing of an appropriate crime and is contained in Chapter 23 "Crimes against the interests of service in Commercial and other organizations" of section viii in the structure of the Criminal Code of the russian Federation. however, in this case the russian rather broad definition of corruption will be followed, which as explained, 18 it should furthermore be taken into account that in the criminal legal doctrine of China, apart from the traditional one, there is a new (systemic) theory of offence.
19 issues of the concept and structure of crime are actively discussed by Chinese experts in the field of criminal law. in terms of the number of offences contained in the special Part of the Criminal Code of the russian Federation, the special Part of the Criminal Code of the PrC has changed to a much lesser extent than the special Part of the Criminal Code of the russian Federation.
Comparative Characteristics of the Dynamics of Changes in the Provisions of the Criminal Codes of the Two Countries
having described the scale of the reforms of the Criminal Code of the russian Federation and the Criminal Code of the PrC that occurred over a comparable time period in general terms, it is also deemed necessary to examine the dynamics of this process in detail. it should be noted that the Criminal Code of the russian Federation and the Criminal Code of the People's republic of China have been reformed in different ways and at different points in time.
The legislative body of China introduced amendments to the Criminal Code at least once a year on average, with the longest interval between making changes being 1646 days and the shortest interval only 120 days. 20 overall, the frequency of amendments to the Criminal Code of the PrC is at a high level. 21 The longest period of non-introduction of any changes in the Criminal Code of the russian Federation was 608 days, but at the same time, there were also several times when several federal laws were adopted on the same day, thereby introducing amendments and additions to the Criminal Code of the russian Federation. one such example would be the 23 april 2018, when four Federal laws were signed, which then introduced amendments and additions to the Criminal Code of the russian Federation . The first three of these Federal laws came into force simultaneously, on 4 may 2018.
it is widely known that the first changes in the Criminal Code were introduced in 1998. it is however fascinating that the changes introduced by Federal law of 27 may 1998 no. 77-FZ 22 (the first law that introduced changes to the Criminal Code of the russian Federation) can be attributed to the results, so to speak, of an "ideal reform" (which ends with the introduction or exclusion of a provision in the Criminal code). The main indicators of the "ideal reform" of the Criminal Code of the russian Federation and the Criminal Code of the PrC can be found earlier on in the article. a distinction between an "ideal" and a "real" reform should be drawn, with the latter referring to the amendment of existing provisions in the Criminal Code, as opposed to the introduction of new regulations or the exclusion of existing ones. This kind of reform will be explored at a later stage in this article.
The average "speed" of the "ideal" reform of the Criminal Code of the russian Federation has increased by approximately four times in the last seven years. in the first fourteen years (2/3 of the term) of the Criminal Code, about three new articles per year were introduced, whilst around 12 such articles were added in the last incomplete seven years (about 1/3 of the validity period). it is interesting that exactly 12 new articles were introduced in the special Part of the Criminal Code of the russian Federation in 2017.
The dynamics of the "ideal" reform of the Criminal Code of the russian Federation will now be explored in detail. We must now consider the dynamics of the "ideal" reform of the Criminal Code of the People's republic of China. The first new (not contained in the original version) article is article 162-1, establishing liability for concealing or deliberately destroying accounting documents, books, financial and accounting reports under aggravating circumstances. it was first introduced in the Criminal Code of the PrC in accordance with the law "amendments no. 1", adopted on 25 December 1999. There are some things which should be noted about the "real" reform of the Criminal Code of the russian Federation and the Criminal Code of the PrC. in the Criminal Code of the russian Federation, the relative number of articles that existed in the original wording of the code, to which amendments or additions were made (often repeatedly), is more than 85%. at the same time, there were 62 articles amended in the general Part of the Criminal Code of the russian Federation (or approximately 60% of the total number of articles that existed in the original version of the general Part of the Criminal Code of the russian Federation). There are currently 245 articles in the special Part of the Criminal Code of the russian Federation (or 96.5% of the total number of articles that existed in the original version of the special Part of the Criminal Code). according to lun Changhai, the percentage of edited articles is 39.82% overall. among them, changes were made to 23 articles in the general Part of the Criminal Code of China, with the percentage of the edited articles being 22.77%. 145 articles were further edited in its special Part, with the percentage of the edited articles being 41.42%. in the two decades of the existence of the Criminal Code of China, almost 40% of its content has been modified.
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Conclusion in terms of assessing the changes and additions made to the russian criminal law, the opinion of scholars who believe that numerous changes to the Criminal Code have made the russian criminal law unsystematic should be followed. in particular, v. luneev came to the conclusion that russian criminal law-making does not have a historical, economic, criminological, sociological, purely scientific and legal basis or tradition. it is unstable, situational, superficial, scientifically unreasonable and, as a result of all the above, is not effective and even criminogenic.
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Concerning the assessment of changes and additions to the Chinese criminal law, Pan Dunmei rightly points out that the changes and additions to the Chinese Criminal Code are caused by a real need in the Chinese society and they will lay the foundation for further development and improvement of Chinese criminal legislation. 27 The specifics of the implementation of changes and additions to the Criminal Code of the PrC, in comparison with the changes implemented in the Criminal Code of the russian Federation, is manifested in the fact that they have a systemic nature, with the changes being well-thought-out and more rational. Perhaps one of the reasons for this success was the negative experience of lawmaking, when it came to the Criminal Code of the PrC of 1979. in this sense, the russian legislator has made the same mistakes more often. on the other hand, the Chinese legislator approaches the evaluation of the introduction of a new legal criminal norm very carefully. This is clearly displayed not only by the introduction of a relatively small number of new articles in the Criminal Code of the PrC over a long period of time, but also due to the fact that only one article lost its force in the CPC in the comparable period of time.
in this regard, let us recall that even more than thirty years ago, v. Kudryavtsev wrote that in order to make a decision in the legislative practice to classify a conduct as criminal and punishable, it is necessary to consistently consider at least four specific issues, namely: a) whether there is a need (necessity) for a legislative prohibition of such actions; b) whether this prohibition is permissible within the existing public and legal system; c) if it is feasible from a practical point of view; d) whether it is a useful (expedient) prohibition, taking into account the complexity of all other social, political, psychological, etc. circumstances. 28 The need for a prohibition, its permissibility, practical feasibility and expediency are the four aspects, which according to the academic are the scientific prerequisites of criminalization. it seems that the Chinese legislator has carefully learned and applied this lesson and principles, bearing in mind the rather unsuccessful codification linked with the Criminal Code of the PrC of 1979. in this regard, the russian legislator does not only ignore the scientific guidelines on criminalization and decriminalization that exist in the domestic doctrine of criminal law and criminology, but continues to make the same mistakes, thus being stuck in the eternal search for "his own way, " making changes and additions to the Criminal Code of the russian Federation with the method of constant trial and error.
in this regard, it is necessary to take a leaf out of the Chinese legislator's book, as far as their thoughtfulness, balance and consistency in making decisions on changing the criminal law is concerned. it is necessary to understand that through the introduction of another penal prohibition, it is impossible to solve many social problems, "criminal law is more than an acute tool" for these purposes.
it seems that each penal prohibition should be subject to a legal assessment in the process of both lawmaking and law enforcement. The necessity of a prohibition, its permissibility, practical feasibility, and most importantly expediency, as the four scientific prerequisites for criminalization, should, in the writer's opinion, be continuously assessed, and not only when an appropriate penal prohibition is introduced. in this sense, it is obvious that it has long been necessary to "revise" the Criminal Code of the russian Federation through the prism of the scientific prerequisites for criminalization.
